
Minutes of the Regular Meeting of the

Board of Adjustment

Tuesday, May 23, 2006

1:00 p.m.

Present:             Mary Ann Dotson

                          Nancy McNary

                          Werner Maringer

                          Fred Noble, Alternate

                          Stephen M. Webber, Vice Chairman
Also Present:    Teresa Reed, Zoning Administrator

                          Susan Lynch, Code Enforcement Clerk, Recording Secretary 

Absent:             Beth Rose, Chairman

                         Harvey Jacques, Alternate

                         Chuck Watkins, Council Liaison   

Mr. Webber called the meeting to order at 1:00 p.m.

Mr. Maringer moved to approve the agenda. The motion was seconded by Mr. Noble and approved unanimously.

The minutes of the April 25, 2006 regular meeting were accepted upon a motion by Ms. McNary. The motion was seconded by Mr. Noble and approved unanimously.
HEARINGS:

A. Continuation of Appeal ZV-06-08 Revised from April 25, 2006, a request from John J. Williams to relax the minimum lot area of ten thousand square feet as required from section 92.040 of the Lake Lure Zoning Regulations to a lot area of 900 sq. ft.; to relax the minimum lot width of 100 sq. ft. as required from section 92.040 to a lot width of 30 sq. ft.; to relax the minimum front (street) yard setback of 40 ft. as required from Section 92.040 to a setback of 13 ft.; to relax the minimum side yard setback of 12 ft. as required from Section 92.040 to a setback of 1 ft.; and, to relax the minimum rear yard setback of 15 ft. as required from Section 92.040 to a setback of 0 ft. The property (Tax PIN 226973) is located at 444 Charlotte Drive, Lake Lure, North Carolina.
Ms. Reed and Mr. Williams were sworn in. Ms. Reed answered questions on the address of the property and clarified that the property is listed on tax records as Patrol Point Rd. but has no actual address. Mr. Williams’ residence is at 444 Charlotte Drive. Mr. Williams answered questions from the board and discussion ensued.
Mr. Webber closed the public hearing portion and presented the findings of fact to the board. 
 SEQ CHAPTER \h \r 1BOARD OF ADJUSTMENT

FINDINGS OF FACT
Finding #1

There are extraordinary and exceptional conditions pertaining to the particular piece of property in question because of its size, shape or topography that are not applicable to other lands or structures in the same district. All members were in favor.  
Finding #2

Granting of the variance requested will not confer upon the applicant any special privileges that are denied to other residents of the district in which the property is located. All members were in favor.
Finding #3

A literal interpretation of the provisions of the zoning regulations would deprive the applicant of rights commonly enjoyed by other residents of the district in which the property is located. Four members in favor; one opposed. 
Finding #4

The requested variance will be in harmony with the purpose and intent of the zoning regulations and will not be injurious to the neighborhood or to the general welfare. Four members in favor; one opposed.
Finding #5

The special circumstances are not the result of the actions of the applicant. All members were in favor.
Finding #6

The variance requested is the minimum variance that will make possible the legal use of the land, building, or structure. Four members were in favor; one opposed.
Finding #7

The variance is not a request to permit a use of land, building or structure which is not permitted by right or by conditional use in the district involved. All members were in favor.
Finding #8

A nonconforming use of neighboring land, structures or buildings in the same district, and permitted uses of land, structures or buildings in other districts, will not be considered grounds for the issuance of a variance. All members were in favor. 
Based on the findings of fact Mr. Webber made a motion that this variance be approved with the following conditions: that the new structure does not encroach on any neighboring property lines, that the use of the structure will continue to be as a garage and/or storage building as specified in the original deed and that any other use would invalidate this variance. Mr. Maringer made an amended motion that the dimensions of the new structure would not exceed 14 ft. width x 24 ft. length x 11 ft. 6 inch height plus a 6 inch overhang on each side. Motion was seconded by Mr. Noble, all were in favor. The original motion was approved unanimously; Ms. McNary abstained (which counts as an affirmative vote according to the bylaws of the Board of Adjustment). The variance was granted. 
B. Zoning Appeal ZA-06-01, an appeal by Tom McKay, agent for Aaron and Edna                     Gingerich, to appeal an administrative determination from Section 92.131 of the Lake Lure Zoning Regulations. Section 92.131 deals with front yard setbacks for dwellings.
Mr. Webber brought to the attention of the board that Mr. McKay asked his opinions on some hypothetical situations back in April. After reviewing the agenda Mr. Webber believes that those questions applied to this case and the case that follows. Mr. Webber does not intend to recuse himself because he was not aware of the details of these cases when he spoke to Mr. McKay. Ms. McNary made a motion to ask Mr. Webber to remain on the case. Motion was seconded by Mr. Noble, all were in favor.

Ms. Reed, Mr. McKay, Mr. Gingerich, and Mrs. Gingerich were sworn in.
Ms. Reed testified that this ruling will decide whether Section 92.131 applies to lake front yards and reminded the board that this decision will set precedent and be applied to everyone. Mr. McKay praised Ms. Reed very highly. Mr. McKay testified and a discussion ensued. 
Ms. Dotson made a motion that concerning ZA 06-01 it is the interpretation of the board that Section 92.131 of the Lake Lure Zoning Regulations applies to both lake front and street front yards, and that the 10 ft. street right-of-way line only applies to yards with a street front. Ms. Dotson withdrew her motion. Ms. McNary made a motion that the board approve Appeal ZA 06-01. Ms. Dotson seconded the motion. Ms. Dotson, Ms. McNary, Mr. Noble, and Mr. Webber were in favor. Mr. Maringer was opposed. The appeal was granted.

C. Appeal ZV-06-09, a request by Tom McKay, agent for Aaron and Edna Gingerich, to relax the minimum front (street) yard setback of forty feet as required by Section 92.040 of the zoning regulations to a setback of 19.7 feet; the requested variance would be for 20.3 feet. Also to relax the minimum front (lake) yard setback of thirty five feet as required from Section 92.040 of the zoning regulations to a setback of ten feet; the requested variance would be for twenty-five feet. The property (Tax PIN 230228) is located at 276 Burnt Ridge Road, Lake Lure, North Carolina.

Ms. Reed, Mr. McKay, Mr. Gingerich, Ms. Gingerich, and Rick Coley were sworn in. 
Ms. Reed presented Exhibit A to the board, a letter from Dave Matthews of Matthews Homes, LLC concerning an inspection his company made of the home. Their findings were that the overall condition of the home is very poor and unsafe and the structural integrity is extremely compromised. Their recommendation is to demolish the structure and build a new one. Ms. Reed noted that, since Mr. Matthews wasn’t present to testify, the letter is hearsay. Discussion ensued. 
Mr. Webber made a motion, based on the applicants request and based on the previous ruling, application ZV-06-09 be amended to delete the request for a front (lake) yard variance because it is not needed. Ms. Dotson seconded the motion. All members were in favor, the motion passed.
Mr. Webber reminded everyone that the boathouse on the property falls under the jurisdiction of the Lake Structure Appeals Board and testimony for that structure would not be heard by this board. All members verified that they have visited the property.

Mr. McKay testified that Mr. and Ms. Gingerich would like to retire to Lake Lure. They want to remove the dilapidated structure and build a new one. Discussion ensued, and Mr. McKay fielded questions from the board. Mr. Webber presented the findings of fact. 
 SEQ CHAPTER \h \r 1BOARD OF ADJUSTMENT

FINDINGS OF FACT
Finding #1

There are extraordinary and exceptional conditions pertaining to the particular piece of property in question because of its size, shape or topography that are not applicable to other lands or structures in the same district. Four members were in favor; one opposed.
Finding #2

Granting of the variance requested will not confer upon the applicant any special privileges that are denied to other residents of the district in which the property is located. Four members were in favor; one opposed.
Finding #3

A literal interpretation of the provisions of the zoning regulations would deprive the applicant of rights commonly enjoyed by other residents of the district in which the property is located. Two members were in favor; three opposed.
Finding #4

The requested variance will be in harmony with the purpose and intent of the zoning regulations and will not be injurious to the neighborhood or to the general welfare. All members were in favor.
Finding #5

The special circumstances are not the result of the actions of the applicant. Four members were in favor; one was opposed.
Finding #6

The variance requested is the minimum variance that will make possible the legal use of the land, building, or structure. Three members were in favor; two opposed. 

Finding #7

The variance is not a request to permit a use of land, building or structure which is not permitted by right or by conditional use in the district involved. All members were in favor.
Finding #8

A nonconforming use of neighboring land, structures or buildings in the same district, and permitted uses of land, structures or buildings in other districts, will not be considered grounds for the issuance of a variance. All members were in favor.
Mr. Noble made a motion variance ZV-06-09 be approved. Ms. Dotson seconded the motion. Ms. Dotson, Mr. Maringer, Mr. Noble, and Mr. Webber were in favor; Ms. McNary was opposed. Motion was approved and the variance was granted.
D. Appeal ZV-06-10, a request by Bradley Jones (LPME, LLC), to relax the minimum lot width of one hundred feet as required by Section 92.040 of the zoning regulations to a width of fifty-five feet; also, to relax the minimum side yard setback of twelve feet as required by Section 92.040 of the zoning regulations to a setback of nine feet. The requested variance would be for three feet.  The property (Tax PIN 231238) is located at 219 Picnic Point Road, Lake Lure, North Carolina.
Ms. Reed, Mr. Jones, and Chris Battista with Coldwell Banker were sworn in.

Ms. Reed read into record Exhibit A, a written assessment she requested from Charles Lattimore, a Rutherford County building inspector. Mr. Lattimore stated the existing house was not built to code and has deteriorated to an unsafe condition, and the only practical solution in his opinion is complete replacement. (Shannon Baldwin entered the room.) Mr. Maringer asked why the signature on the application did not match the name on the application. Mr. Bradley testified that LPME, LLC is the real estate company trying to purchase the property and he was representing LPME, LLC. Mr. Webber expressed a concern about ruling on this variance without the property owners present or represented. Ms. Reed stated that a contract to purchase, which LPME, LLC has, gives them the authority to request a variance. Discussion ensued on whether to hear the case. Mr. Baldwin was sworn in and mentioned that conditions could be attached to the variance. Ms. Reed quoted from The Zoning Board of Adjustment in North Carolina published by the IOG page 78, “Obviously, the owner of property that is the subject of an adverse ruling by the zoning administrator is a “person aggrieved” and may appeal the decision. Just as clearly, a property owner is a proper party to seek a special use permit or variance to use his property in a particular way. Presumably persons who have other direct interests in the property, such as lessees, would also have standing. The North Carolina Supreme Court has even indicated that a prospective purchaser who has conditionally exercised his option (the contingency being a successful appeal to the Board or successful application for a variance or special use permit) has standing, although a mere option holder does not.” Ms. Reed formally requested that the Board consider the case at that time.

Mr. Maringer made a motion to continue hearing the case. Ms. McNary seconded the motion. All members were in favor. The board continued to hear the case.

Mr. Battista fielded questions from the board. 
Mr. Maringer made a motion to continue ZV-06-10 until the next regularly scheduled meeting to allow the parties to get to the board the location of the previous buildings and the exact setbacks and variances being asked for. Mr. Noble seconded the motion. All members were in favor.  
E. Appeal ZV-06-11, a request from Frank Kendrick to relax the minimum front (street) yard setback from fifty feet as required by Section 92.040 of the zoning regulations to a setback of 47.5 feet; the requested variance would be for 2.5 feet. Also, to relax the minimum side yard setback of twelve feet as required by Section 92.040 of the zoning regulations to a setback of eleven feet; the requested variance would be for one foot. The property (Tax PIN 231563) is located at 1672 Memorial Highway, Lake Lure, North Carolina.
Ms. Reed and Mr. Kendrick were sworn in.

Mr. Webber pointed out a mistake on the application. Mr. Kendrick was asking for a 1 ft. variance in the minimum side yard setback, not an 11 ft. variance as stated on the application.
Mr. Webber made a motion that the application for ZV-06-11, minimum side yard required 12, requesting 11 be changed to required 12, requesting 1. Mr. Maringer seconded the motion. All members were in favor.

Mr. Kendrick discussed his case and fielded questions from the board. Mr. Webber closed the public hearing portion of the case and presented the findings of fact.
 SEQ CHAPTER \h \r 1BOARD OF ADJUSTMENT

FINDINGS OF FACT
Finding #1

There are extraordinary and exceptional conditions pertaining to the particular piece of property in question because of its size, shape or topography that are not applicable to other lands or structures in the same district. All members were in favor. 

Finding #2

Granting of the variance requested will not confer upon the applicant any special privileges that are denied to other residents of the district in which the property is located. Four members were in favor, one was opposed.
Finding #3

A literal interpretation of the provisions of the zoning regulations would deprive the applicant of rights commonly enjoyed by other residents of the district in which the property is located. Four members were in favor, one was opposed.
Finding #4

The requested variance will be in harmony with the purpose and intent of the zoning regulations and will not be injurious to the neighborhood or to the general welfare. All members were in favor.
Finding #5

The special circumstances are not the result of the actions of the applicant. Four members were in favor, one was opposed.
Finding #6

The variance requested is the minimum variance that will make possible the legal use of the land, building, or structure. Four members were in favor, one was opposed. 

Finding #7

The variance is not a request to permit a use of land, building or structure which is not permitted by right or by conditional use in the district involved. All members were in favor.
Finding #8

A nonconforming use of neighboring land, structures or buildings in the same district, and permitted uses of land, structures or buildings in other districts, will not be considered grounds for the issuance of a variance. All members were in favor.
Mr. Noble made a motion to grant variance ZV-06-11. Mr. Maringer seconded the motion. Ms. Dotson, Mr. Maringer, Mr. Noble, and Mr. Webber were in favor; Ms. McNary was opposed. The variance was granted.

F. Appeal ZV-06-12, a request from Rick Coley, agent for Joel Seaton and Lois Nelson, to relax the minimum front (street) yard setback from forty feet as required by Section 92.040 of the zoning regulations to a setback of thirty feet; the requested variance would be for ten feet. The property (Tax PIN 1632534) is located on Dockside Drive, Lake Lure, North Carolina.
Mr. Coley was sworn in, gave his presentation, and fielded questions from the board. Mr. Webber closed the public hearing portion of the case and presented the findings of fact.
 SEQ CHAPTER \h \r 1BOARD OF ADJUSTMENT

FINDINGS OF FACT
Finding #1

There are extraordinary and exceptional conditions pertaining to the particular piece of property in question because of its size, shape or topography that are not applicable to other lands or structures in the same district. All members were in favor. 
Finding #2

Granting of the variance requested will not confer upon the applicant any special privileges that are denied to other residents of the district in which the property is located. All members were in favor.
Finding #3

A literal interpretation of the provisions of the zoning regulations would deprive the applicant of rights commonly enjoyed by other residents of the district in which the property is located. All members were in favor.
Finding #4

The requested variance will be in harmony with the purpose and intent of the zoning regulations and will not be injurious to the neighborhood or to the general welfare. All members were in favor.

Finding #5

The special circumstances are not the result of the actions of the applicant. Four members were in favor, one was opposed.
Finding #6

The variance requested is the minimum variance that will make possible the legal use of the land, building, or structure. Three members were in favor, two were opposed. 

Finding #7

The variance is not a request to permit a use of land, building or structure which is not permitted by right or by conditional use in the district involved. All members were in favor.

Finding #8

A nonconforming use of neighboring land, structures or buildings in the same district, and permitted uses of land, structures or buildings in other districts, will not be considered grounds for the issuance of a variance. All members were in favor.

Ms. McNary made a motion to accept ZV-06-12 with the following condition: that with the submission of the foundation survey the builder will also have submitted a complete site plan that includes the driveway referenced in the request which have been pre-approved by the erosion control officer and the zoning administrator. The motion was seconded by Mr. Maringer. All members were in favor. The variance was granted with the stated conditions.
OLD BUSINESS

Mr. Webber reported that, concerning the Dunleavy case, he spoke to Ms. Reed and they have rebuilt the boat house but rebuilt the same thing that was there. Ms. Reed reported that the neighbors called and were extremely irate and threatening legal action against her and the town. The Dunleavys did raise the height of the boathouse 4 inches, as required by new building codes, but it is below the 15 ft. limit.

NEW BUSINESS

None

PUBLIC COMMENT

Mr. Webber thanked Blaine Cox for posting all of the signs for the hearing. Ms. Reed also expressed her appreciation for the work Mr. Cox did.

ADJOURNMENT

Ms. Dotson made the motion to adjourn. Mr. Maringer seconded the motion. All were in favor.  

ATTEST:
                                                                               _________________________________
                                                                                  Stephen M. Webber, Vice Chairman
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